SCHEDULE 9

TRUSTEE PROVISIONS

1. APPLICATION

(a) This Schedule 9 applies if any of the parties to the Developer Deed are executing the Formal Instrument, and becoming a party to the Development Deed, as a trustee of a trust.  
(b) If this Schedule 9 applies, it is deemed to form part of the Formal Instrument.

(c) The balance of this Schedule applies as follows:

(i) if only one party is entering into the Developer Deed as the trustee of a trust - to the Trustee in respect of the Trust to which it has been appointed pursuant to the Trust Deed (as these terms are defined in the Annexure to this Schedule 9); and

(ii) if more than one party is entering into the Developer Deed as the trustee of a trust – separately, to each Trustee in respect of the relevant Trust to which it has been appointed pursuant to the relevant Trust Deed (as these terms are defined in the Annexure to this Schedule 9).
2. DEFINITIONS AND INTERPRETATION

2.1 Definitions

(a) Terms defined in the Formal Instrument and Development Deed have the same meaning in this Schedule 9.  

(b) Terms defined in the Annexure to this Schedule 9 have the same meaning in this Schedule 9.  
2.2 Interpretation

(a) Unless otherwise specified in the Development Deed, a reference in the Formal Instrument (including this Schedule 9) to a transaction, asset, act or liability of any nature of the Trustee includes its transactions, assets, acts or liabilities as trustee of the Trust.

(b) The Trustee acknowledges that it enters into the Development Deed in its capacity as trustee of the Trust and that the Development Deed is binding on it personally and in its capacity as trustee of the Trust.

(c) A reference to a related body corporate of the Trustee includes a related body corporate of the Trust.
3. CAPACITY

The Trustee is entering into the Development Deed as trustee of the Trust.
4. TRUSTEE PROVISIONS

4.1 Trustee representations and warranties

The Trustee (both in its own right and as trustee of the Trust) represents and warrants to the Water Company that:

(a) (status of the Trust) the Trust is validly constituted and has not terminated, nor has any action been taken to wind up, terminate or resettle the trust, nor has the date or any event occurred for the vesting of the assets of the Trust (Trust Fund);

(b) (status as trustee) it is the sole trustee of the Trust, it has not given any notice of resignation and no action has been taken to remove it or to appoint an additional trustee of the Trust;

(c) (trust power) it has power under the Trust Deed to enter into the Development Deed and to perform its obligations under the Development Deed;
(d) (trust authority) all action has been taken that is necessary or desirable under the Trust Deed or at law to authorise its entry into the Development Deed and to perform its obligations under the Development Deed;
(e) (benefit of beneficiaries) it is entering into the Development Deed as part of the proper administration of the Trust, for the commercial benefit of the Trust and for the benefit of the beneficiaries of the Trust;

(f) (right of indemnity):

(i) it has the right to be indemnified out of the Trust Fund in relation to any liability arising under or in connection with the proper performance of its rights and obligations under the Development Deed;

(ii) the Trust Fund is sufficient to satisfy that right in full; and

(iii) it has not released or disposed of its equitable lien over the Trust Fund;
(g) (terms of the Trust) it has disclosed to the Water Company full particulars of the Trust and of any other trust or fiduciary relationship affecting the Trust Fund and has given Water Company a complete and up–to–date copy of the Trust Deed; and
(h) (no breach) it is not in breach of any material obligations imposed on it in its capacity as trustee of the Trust, whether under the Trust Deed or otherwise.
4.2 Repetition

The warranties in clause 4.1 are taken to be made:

(a) on the date the Formal Instrument is signed; and

(b) on the last Business Day of each month after the date of the Formal Instrument.
4.3 Provision of information

The Trustee must give the Water Company promptly on request (and in any event within 10 days of receipt of the request) either; 
a) any information relating to the financial condition (including the financial accounts), business, assets and affairs of the Trust that Water Company reasonably requests, or
b) a statement from the duly appointed auditors of the Trust attesting to the solvency and financial soundness of the Trust and the trustee of the Trust
4.4 Trustee Events of Default

Each of these events or circumstances gives the Water Company the right to terminate for cause pursuant to clause 20.1 of the Development Deed:
(a) (breach of warranty) a warranty under clause 4.1 made or taken to be made by the Trustee is incorrect or misleading when made or taken to be made and, if capable of remedy, is not remedied within 10 Business Days of being made or taken to be made;

(b) (amendment of the Trust Deed) the Trust Deed is amended in any material respect without the prior written consent of the Water Company;

(c) (failure to provide information) any of the information required to be provided under clause 4.3 is not provided within the time specified in that clause or if the information provided is incorrect, incomplete or misleading in any material respect;

(d) (distributions) any distributions of the capital of the Trust are made out of the Trust without the Water Company's prior written consent; and

(e) (dealing with units) if the Trust is a unit trust, any unit is issued, transferred, redeemed, encumbered or otherwise dealt with, without notification being given to the Water Company. [Consider the size of the trust as it may be appropriate to delete this clause where the trust is not closely held.]
SCHEDULE 9

ANNEXURE
DEVELOPER (if applicable)
Trustee:

Developer
Trust:

[insert name of trust and ABN] constituted by the Trust Deed

Trust Deed:

The trust deed dated [insert] between the Trustee as trustee and [insert] as settlor

CONSULTANT (if applicable)

Trustee:

Consultant
Trust:

[insert name of trust and ABN] constituted by the Trust Deed

Trust Deed:

The trust deed dated [insert] between the Trustee as trustee and [insert] as settlor

WATER CONTRACTOR (if applicable)

Trustee:

Water Contractor
Trust:

[insert name of trust and ABN] constituted by the Trust Deed

Trust Deed:

The trust deed dated [insert] between the Trustee as trustee and [insert] as settlor

SEWER CONTRACTOR (if applicable)

Trustee:

Sewer Contractor
Trust:

[insert name of trust and ABN] constituted by the Trust Deed

Trust Deed:

The trust deed dated [insert] between the Trustee as trustee and [insert] as settlor
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